* X %
* *

CENTRE FOR EUROPEAN REFORM

* *

***

THE FUTURE OF EU
COMPETITION POLICY

[Pre-publication copy]

Edward Bannerman

January 2002

Centre for European Reform, 29 Tufton Street, London, SW1P 3QL, UK
Tel +44 20 7233 1199 Fax +44 20 7233 1117

info@cer.org.uk www.cer.org.uk




FOREWORD

( /) FRESHFIELDS BRUCKHAUS DERINGER

The Centre for European Reform has proven itself to be a significant contributor to the debate
on how the European Union and its institutions should evolve. This contribution to the debate
on the future of EU competition policy, particularly in merger control, is well timed, given the
Commission’s recent launch of its Green Paper on this economically important subject.

As a firm very actively involved in merger control and other competition proceedings before the
European Commission, Freshfields Bruckhaus Deringer is very aware of the importance placed
by our clients on the need for a professional, proportional, timely and impartial appraisal proc-
ess. In this context, we welcome the launch of the Green Paper review in which the Commis-
sion has invited constructive comment on its current merger processes (which, notwithstanding
their historical success, are capable of being further developed in the light of recent experi-
ences).

Freshtields Bruckhaus Deringer has been pleased to support the CER’s own contribution to the
debate, at an important time in the development of European competition policy generally.

John Davies

Partner, Competition and Trade Group
Freshtields Bruckhaus Deringer
www.freshfields.com/comptrade

Competition policy today is primarily about the application of law and economics to specific
policy issues. In Europe, it is a major contributor to the development of the single market and
to economic and monetary union.

Many views have been expressed recently, both from within the European Union and from
outside, as to whether European competition policy, and its operation, is working well and
what changes could usefully be made. The European Commission has recently published its
own proposals so this initiative by the Centre for European Reform is very timely.

Most observers — including FIPRA — believe the current arrangements have largely worked
well. However, this does not preclude the need for further development. Some changes sug-
gested in this booklet, such as a faster appeal procedure, have widespread support. In contrast,
the case for establishing a new European competition authority independent of the Commis-
sion will remain open to debate. The need is for the Commission to continue to take a balanced
approach towards its assessment of particular cases in accordance with the principles of openness
and even-handedness.

FIPRA very much welcomes the CER’s contribution and is confident that these ideas will
provide a constructive contribution to the discussion now taking place.

Peter-Carlo Lehrell
Chairman, FIPRA International
www.fipra.com
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1. Introduction

When anti-capitalist demonstrators have gathered at Seattle, Stockholm and Genoa over the
past few years, they have often argued that multinational companies have become more power-
tul than nation-states. Certainly the financial scale of these businesses, with their global reach
and control of new technologies, gives them enormous clout. Politicians and businessmen in
every developed country court multinational companies, anxious to secure their job-creating
investment. Yet in only the last year, the European Commission has chosen to go head-to-head
with two of the world’s largest corporations in the name of competition policy. Officials from
the Directorate General for Competition have confronted the American giants GE and Microsoft,
using their wide-ranging powers to investigate and intervene in the marketplace.

Competition policy is a subject little understood outside legal circles or multinational board-
rooms, but it is vital to Europe’s economic prosperity and future political governance. In any
market, buyers and sellers have different agendas, and the market cannot achieve the best out-
come if any one party is dominant. This is as true for the EU’s single market of 370 million
consumers as it is for any other. There is no point in allowing free movement of goods and
services if consumers cannot choose from a range of suppliers on the basis of cost or quality.
Otherwise, public barriers to trade — tariffs or import regulations — would simply give way to
private ones, such as a dominant monopoly that is free to fix prices or production quotas.

This is the main rationale for a powerful European competition policy, but there are others. A
dynamic home market makes EU companies more likely to succeed overseas. Competition does
not guarantee competitiveness, but open markets do put companies under continual pressure to
innovate, improve quality and keep prices low. A strong competition policy is therefore vital to
ensuring that European firms remain among the world’s best — a target the EU set itself in
March 2000. At the pioneering Lisbon European Council meeting, governments signed up to
a programme of economic reforms designed to make the EU “the world’s most competitive and
dynamic economy” by 2010.

The Lisbon summit highlighted another challenge for competition policy. Europe simply can-
not compete in world markets if it relies on low-cost, low-skill production. EU leaders stressed
that future prosperity depends on Europe making the leap to a knowledge-based economy, by
developing and sharing new technologies. But companies will only invest in research and devel-
opment if the resulting intellectual property is protected by patents and trade-marks. Such
protection is deliberately anti-competitive, so the new economy represents a dilemma for com-
petition policy, which EU policy-makers are only just starting to tackle.

Moreover, the need to invest in research and development (R&D) and achieve economies of
scale is pushing many companies into co-operative arrangements or full mergers with their
rivals. There is rapid consolidation in the pharmaceutical sector, for example, where the research
budget for a major new drug is now around 1 billion. But do such deals strengthen competi-
tiveness, or weaken competition? The competition authorities use complex economic calcula-
tions to assess such deals, but in the end their verdict often comes down to a subjective judge-
ment. And reaching that verdict is very time-consuming: the Commission receives notice of
around 350 proposed mergers and takeovers every year, and each one must receive at least an
initial review to assess the impact of the deal on competition in the European economy.

The increasingly international dimension of competition policy is yet another new challenge to
policy-makers. Because competition policy is seen as crucial to the EU’s internal market, the
Commission’s powers are far-reaching. They allow it to investigate mergers that only affect one



member-state, for example, as long as the deal is over a certain size. This has inevitably caused
controversy, with critics arguing that EU competition authorities fail to apply the principle of
subsidiarity and tend to centralise power rather than leaving decisions to national governments
and their own competition authorities.

The Commission’s defence is that, while companies have got bigger and more global, the EU is
still constrained by both its resources and geographical jurisdiction. In both 1999 and 2000,
the value of mergers worldwide was well over $3 trillion, and around a third involved firms
from more than one country.! Competition laws are usually national, but multinational com-
panies — by definition — are not. Their greater size and reach give them enormous power to
distort markets. In principle, the European Commission can monitor the activities of firms
based both inside and outside the EU. But political realities can make this difficult if other
states are unwilling to co-operate.

This problem has already created tensions with the EU’s trading partners. The outcry from the
United States after the Commission blocked the merger of GE and Honeywell in July 2001 is
only the most recent example. South Africa was also indignant about the Commission’s inter-
vention to block the merger of Lonrho and Gencor’s platinum interests. For their part, US
competition authorities have blocked mergers between European companies, even when the
Commission had approved the deal. This was the case with the aborted BOC-Air Liquide
merger in 2000. New thinking is needed to manage and resolve these conflicts between differ-
ent jurisdictions.

The existing system of co-operation between officials on both sides of the Atlantic is laying the
foundations of a new system of global economic governance. This has evolved by agreements
between regulators, but a political superstructure is still lacking. At the World Trade Organisa-
tion meeting in Doha in November 2001, world leaders finally agreed to the EU’s suggestion
that competition policy should be integrated into the next round of trade talks. A formal WTO
agreement on competition policy is still many years away, but a consensus could eventually
emerge, with significant implications for companies. Closer to home, the EU will have to
extend competition policy eastwards to new member-states which have only a short experience
of competitive markets. This will mean yet more work for the already stretched competition
authorities in Brussels and the candidate countries.

Despite all these challenges, the enforcement of competition policy has so far been one of the
Commission’s success stories. The Directorate General for Competition employs some of the
best and brightest officials, and has been led by a succession of high-profile and effective com-
missioners. Mario Monti, the current commissioner, is widely respected even by those senior
business leaders whose deals he has blocked. But to maintain this reputation, the Commission
will have to face up to some complex and occasionally contradictory challenges:

* to protect consumers from anti-competitive practices

* to promote the working of the single market

* to encourage competitiveness and innovation in EU companies

* to integrate new EU members into the single market

* to develop international rules to cope with the globalisation of business
* to be accountable under due process of law

! Goldman Sachs, global economics paper no. 65, October 2001.



Against this backdrop, the European Commission is proposing a major overhaul of competi-
tion policy. Business leaders, policy-makers and consumers across the EU need to understand
these proposals, both for their own sake and for their relevance to the broader question of the
reform of European governance. Competition policy is at the cutting edge of the debate over
how public institutions should respond to globalisation.

This paper examines the Commission’s proposals and looks at what they mean for the private
and public sector. It does not ofter substantive guidance on any point of competition law, nor
does it review the Commission’s modernisation programme of anti-trust policy and recent Green
Paper on merger control in detail. Instead, it looks from a longer-term perspective at how
competition policy fits with the EU’s main goals of boosting economic performance, strength-
ening democratic accountability and enhancing institutional effectiveness. And it suggests sev-
eral reforms that would enable competition policy to play a more important role in shaping
Europe’s economic and political future.



2. EU competition law in practice
The EU has three broad branches of competition law:

* Anti-trust/cartel policy
*  Merger control
e State aid

Each branch addresses an artificial distortion of the market that reduces efticiency and thereby
harms consumers. The main principles behind this area of EU law date back to the Treaty of
Rome of 1957, which founded the European Economic Community. At that stage, even the
basic ideas guiding competition policy were still in dispute in many member-states. Since then,
competition law has developed in parallel at national and at EU levels. The process has been
remarkably rapid and mutually reinforcing through collaboration between regulators in Brus-
sels and the member-states. Competition policy has gained in stature and profile, to the extent
that even ardent free-marketeers now accept that government must play a role in its enforce-
ment. This chapter looks at how each branch of EU competition law works in practice.

2.1 Anti-trust/cartel policy

Article 81 of the Treaty establishing the European Community bans agreements between com-
panies that harm consumer interests by distorting competition and trade between member-
states. That ban covers horizontal agreements between firms in the same industry, and vertical
agreements between companies along the supply chain. The Commission has extensive powers
to investigate such agreements, including the right to enter company premises unannounced to
look at internal company documents. It can prosecute any firm that breaches the law and can
levy tines of up to 10 per cent of the company’s global turnover. In the course of 2001, the
Commission imposed fines for anti-competitive behaviour totalling almost 2 billion. And it
is currently increasing the resources of DG Competition to respond to what it sees as a rapid rise
in the number of international cartels.

In November 2001 for example, the Commission imposed record fines totalling 855 million
on participants in a vitamin cartel, which included Roche and BASF. This came on top of a
similar penalty levied on the same companies for the same offence by US regulators in 1999.
The highest previous EU fine was 272 million for a shipping cartel in 1998. The Commis-
sion’s fines take into account the seriousness of the oftence, how big the companies involved in
the cartel are, and how long the cartel lasts. The extent to which the companies co-operate with
the Commission can also affect the final level of the fine.

Not all inter-company arrangements are illegal and the Commission can create block exemp-
tions for some types of agreements. The best-known exemption regulates the exclusive relation-
ship between car-makers and their official distributors. But even this is coming under scrutiny,
thanks to consumer protests about difterences between car prices across the EU. In October
2001, Daimler-Chrysler was fined over 70 million for illegal distribution arrangements that
limited the ability of consumers to buy cars from other member-states. The arrival of the euro is
making it easier to compare prices, and harder for manufacturers to control sales of their vehi-
cles.

Increasingly, the Commission is moving away from a legalistic and towards an economic ap-
proach to competition policy. Instead of looking for illegal clauses in contracts, it now looks



more at how corporate behaviour actually affects markets and consumers. As a result, many
more of the Commission’s 150 competition policy staff now come from an economic rather
than a legal background but more such specialists are needed to meet growing demand.

The second key anti-trust provision is Article 82, which prevents any company from abusing its
dominant position in the market. It is not illegal to be dominant per se — indeed, it is usually a
sign of success. But it is illegal to abuse that position by, for example, conspiring to keep
competitors out of the market. Dominant companies often employ tactics such as predatory
pricing to weaken their rivals, or exclusive distribution and supply arrangements that shut them
out of a market. Increasingly, technological innovation can also create anti-trust problems — for
instance, when the systems developed by the market leader become the industry standard this
can block competitors out of the market. The abuse of a dominant market position is much
harder to prove in such cases, and the Commission has generally been wary of launching inves-
tigations. The Commission’s tough approach to merger control could in part be explained by
concern over the limited remedies available to control competition after a merger has been

approved.

The highest profile example of a ‘dominance’ case is the ongoing investigation into the software
giant Microsoft. US regulators first launched an investigation in 1998, and in 2001 American
courts found that Microsoft had abused its position: as the dominant provider of personal
computer operating systems, it had excluded rival internet browsers to promote its own soft-
ware products. In early 2002, Microsoft was close to reaching a deal with the US federal anti-
trust investigators, although some US states are still challenging this.

The European Commission launched separate but parallel investigations into different parts of
the software market in 2000 and 2001, and is continuing to collect evidence. Like its American
counterparts, the Commission can choose from several remedies if it decides that Microsoft has
indeed abused its dominant position. It could impose fines, force Microsoft to change its be-
haviour (e.g. by licensing technology to other firms), or even order the break-up of the business
— forcing Microsoft to sell off certain assets or divisions. This would be a dramatic and highly
controversial step and would take the EU into unprecedented legal territory. Even the splitting
of Deutsche Post in March 2001, was at least nominally ‘offered’ by the company itself. It is
hard to see Microsoft making an equivalent proposition to the Commission.

2.2 Merger control

One of the simplest ways for firms to reach a dominant position is by merging with or acquir-
ing a competitor. Mergers themselves can be good news for consumers. They can make the
companies involved more efficient, resulting in cost-savings that are passed on to consumers.
Or if two medium-sized firms merge, they may be able to compete better with a dominant rival,
again to the benefit of consumers. But the Commission is rightly determined to block those
mergers that, by creating or strengthening a dominant position, impede effective competition.

That is why, in 1990, the EU passed a regulation that large firms must get Commission ap-
proval before they can merge. This regulation applies to transactions with ‘a Community di-
mension’, which in practice means those above a certain size in terms of combined turnover.
There are several clearly defined stages to each merger review, and informal consultations often
take place between the merging parties and the Commission prior to formal notification. The
first stage takes a month, during which experts decide if the merger has competition implica-
tions. For the 10 per cent or so of cases that raise serious concerns, the Commission starts a four
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month investigation based on a formal “statement of objections” that it presents to the compa-
nies concerned. Officials then look in detail at the potential impact on particular markets and
discuss possible solutions with the parties. These remedies could include an agreement to sell
off certain subsidiaries to rival firms, for example.

The number of deals that are reviewed has risen rapidly in the past few years: from only 95 in
1994, to 172 in 1997 and reaching 345 in 2000. Most of these are eventually approved — the
Commission has officially blocked only 18 proposed mergers out of almost 2000 notifications
since the regulations came into force. But eight of these barring orders have come in just the last
two years and, in other cases, companies have withdrawn their merger plans once the Commis-
sion made its disapproval clear. To some extent, this increase reflects the rapid rise in worldwide
takeover activity that occurred in the late 1990s.

The merger process works well, although there are fears that the Commission’s workload may
be getting unmanageable. The rapid rise in notifications has inevitably strained the scarce re-
sources of the Commission’s Merger Task Force. It is not unknown for companies to submit
over a million pages of documentation in support of their proposed deal. The recent dramatic
downturn in merger activity, resulting from the global economic slowdown, may ease the
pressure somewhat in the short term. The Commission has also launched a debate on whether
to charge for merger notifications in order to cover some of the costs it incurs. A baseline fee of
around 30,000, which could be adjusted to reflect the size and complexity of the merger,
seems reasonable compared to the other corporate legal expenses involved in a merger. The
Commission could use the revenue received to increase the resources available to DG Competi-
tion.

The process of reviewing mergers requires considerable expertise and time, and it is important
to get the process right it DG Competition is to aid, not hinder, competition. The ofticials
involved use complex economic models to predict consumer and firm behaviour, but even so,
their assessment is inevitably speculative because it has to predict the future evolution of the
market, and can therefore be contentious. This is why negotiations of remedies can prove so
difticult, as the companies concerned may take a very different view from the Commission on
how the market will evolve. In its December 2001 Green Paper on merger control, the Com-
mission proposed a ‘stop-the-clock’ clause, so that companies could ask for a pause if they felt
they needed more time to negotiate remedies that would allay the Commission’s concerns.

The recent dispute over the proposed GE-Honeywell merger highlighted the difficulties of
judging how any merged company will behave in the future. Ofticials in the US were notified
in October 2000 that American industrial conglomerate GE wanted to buy aerospace and elec-
tronics firm Honeywell for $45 billion. A similar notification reached EU officials in February
2001. But the competition authorities on either side of the Atlantic reached different conclu-
sions regarding the likely impact on the acrospace market. This was not just because they were
looking at different geographical markets. The two authorities also made different assumptions
about how the merged enterprise would behave in a global industry such as aerospace. The
Commission assumed the merged company would bundle its services in such a way as to keep
out competitors and therefore hurt consumers; US officials decided consumers would not suf-
fer by the merger and could even benefit (see section 4.3 for fuller discussion).

Very few industries are as global as acrospace however. Despite the EU’s formal establishment
of a single market, many sectors remain more national than European. And because it reviews
mergers on the basis of their size, the Commission’s responsibilities can occasionally overlap
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with those of national competition authorities, leading to political conflict. This was shown
very clearly in the most recent debates over ‘national champions’, when member-state govern-
ments encourage firms in strategic sectors to merge into a single enterprise so they can compete
more effectively in international markets. Such mergers rarely win the approval of the Commis-
sion, which has no brief to protect national champions and in many cases sees them as a barrier
to effective competition.

In 2000, for example, Swedish auto-manufacturers Volvo and Scania announced plans to merge
their truck divisions. The Swedish government backed the plans, but the Commission blocked
them because the merger would result in excessive concentration in some of the smaller national
markets. In 2001, two Swedish banks withdrew their plan to merge, fearing the Commission
would also block the deal on similar grounds. This prompted complaints that EU competition
policy inevitably discriminates against smaller countries.

Yet larger countries have been caught by the same rules. Take the Commission’s recent decision
to reverse the merger of French electrical equipment manufacturers, Schneider and Legrand.
The Commission argued that the merger would lead to excessive dominance in the French and
Italian markets. But it had to overcome some high-level political opposition within France,
where President Jacques Chirac and Finance Minister Laurent Fabius had personally intervened
to support the deal.

The fact that the markets in each case were national and not EU-wide shows that the single
market is still not a full reality. Indeed, the Commission’s merger policy is intended to support
the EU’s economic integration, as the European Court of Justice has noted on several occa-
sions. And the Commission’s approach appears to be having an effect. Volvo, for example,
responded to the ban on its Scania merger by buying the truck-making arm of France’s Renault,
and is probably better-placed to compete in both EU and world markets as a result. That shows
how companies, consumers and the single market can benefit from an effective merger policy.
Little wonder that the EU merger regime, with its strict timetables and transparent procedures,
is widely seen as one of the Commission’s greatest successes.

2.3 The state-aid regime

Most competition policy tools are targeted at private sector firms. Yet a large part of DG
Competition’s work involves the regulation of government hand-outs to companies. Such state
aid has been declining in recent years across most EU member-states, but it still totals almost

80 billion, or around 1 per cent of the EU’s gross domestic product (GDP). State aid can take
the form of grants, soft loans or tax benefits, provided either by national or local governments.
It can potentially distort the level playing-field between firms, which is an essential part of the
single market. That is why the Commission has the power to force the repayment of illegal state
aid, even though fiscal policy is normally a matter for individual member-states,

The framework for controlling state aid to private enterprises is set out in Articles 87 and 88 of
the Treaty. It does not ban government support per se, but rather targets those measures that
give an unfair advantage to some firms and so distort competition in the EU. State aid that is
designed to support certain specified public policy objectives may be allowed. The Commission
can, for example, approve aid to companies in Europe’s poorest regions in order to support
industrial regeneration. Support for small and medium-sized businesses and for research and
development may also be permissible. The Commission can — in some circumstances - approve
state aid to support inward investment that would otherwise go outside the EU. But these
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exemptions are rigidly policed by DG Competition, and the member-states can only overturn
the Commission’s decisions through a unanimous vote in the Council of Ministers. So far, this
has happened only once, in the area of agricultural subsidies.

When a Commission decision on state aid goes against a member-state, protests almost invari-
ably follow. If a ban on aid to a particular firm causes job losses, then there is a strong tempta-
tion to blame ‘interfering Brussels’. Take the airline industry, where several smaller airlines, such
as the national carriers of Greece, Spain, Portugal or Belgium, have been forced to restructure
because the Commission has banned further subsidies from their governments.

The terrorist attacks of September 11, which greatly damaged the global aviation sector, have
turther exacerbated the controversy over state support for the airline industry. The Commission
has restricted aid to cover only the ‘exceptional losses’ incurred when transatlantic routes were
shut down immediately after the atrocities. Several governments want to inject money into
their national airlines, or to underwrite insurance cover that would otherwise be withdrawn.
The US, they point out, has offered its carriers up to $15 billion in support, which European
airlines claim will allow the Americans to undercut them. No-one will benefit from a return to
spiralling subsidies, which damage the industry by encouraging inefticiency.

However, low-cost airlines such as Ryanair and Easy]Jet have continued to prosper without any
state aid. If their rivals are propped up with government handouts, then there is less incentive
tor these low-cost airlines to enter new markets with cut-price ticket offers. Both consumers and
taxpayers would suffer as a result. As for the national carriers, they would probably benefit from
some market consolidation, creating fewer, leaner, pan-European airlines — although this proc-
ess would need monitoring for its competitive effects on key routes.

If the airline industry can use the crisis to create more efficient carriers, it will probably be the
better for it. But this long-term view cuts little ice with workers who stand to lose their jobs, or
with some politicians, for whom a flag-carrier is a symbol of national pride. Unfortunately, the
benefits of controlling state-aids occur mainly in lower fares and taxes, and are therefore widely
diffused among the population. The costs, on the other hand, take the form of job losses,
which hurt a small but vocal constituency.

One reason why aid for airline companies has become such a contentious political issue is that
European airlines are still, at least in part, publicly-owned with strong connections to member-
state governments. This is also the case for many other transport and utility sectors across the
EU. The Lisbon European Council meeting in March 2000 gave a new impetus to the process
of liberalisation and called on member-states to increase competition in these sectors. Even
when public monopolies have been privatised, they often still dominate their national markets
and receive favourable treatment from their governments.

That is why DG Competition has to monitor public enterprises and companies with ‘exclusive
rights’ to operate in some markets very closely, in order to ensure that they are regulated in a
transparent fashion. Postal services are a good example. The rules for such firms are set out in
Article 86 of the Treaty. This specifies that EU competition rules also apply to these companies
insofar as the application of those rules does not obstruct their obligation to provide public
services. For example, most member-state postal companies are required to provide a universal
delivery service at standard rates across their whole country. The Commission has come into
regular conflict with member-states, which want to protect their domestic providers from in-
creased competition. ‘State aid’ in these sectors is often based on opaque agreements, or takes
the form of weak regulation that allows these companies to exploit their privileged position.
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In July 2001, DG Competition launched a state-aid ‘scoreboard’, which will display on-line
how much each member-state is subsidising its companies. This will bring some much-needed
transparency to the debate, allowing other member-states and rival businesses — as well as the
Commission — to challenge excessive handouts that they believe impede competition. The re-
sults should benefit consumers, and eventually the industries themselves. As most member-state
governments are beginning to recognise, they should not intervene to prop up decaying indus-
tries. Such aid is expensive, stifles effective competition from innovators and merely postpones
inevitable economic restructuring. As recognition of this argument spreads, the Commission
should eventually find it easier to control excessive state aids.
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3. Implications for European businesses

3.1 Competition and competitiveness

Business analysts and chief executives argue that the competitive pressures on companies have
never been greater. Globalisation has heightened competition, and increased the sheer complex-
ity of most industries. More trade and investment is now flowing across international borders as
companies seek to exploit new opportunities in overseas markets. And business is getting more
international all the time, thanks to new communication technologies and a reduction in border
controls on goods, services, people and capital.

All this should work to the benefit of consumers. According to conventional economics, in-
creasing competition keeps prices low and encourages innovation. Discerning consumers are
using the power of the internet to sniff out bargains and play oft one company against another.
The result is more and better choice. And the implication is that firms have less need of compe-
tition authorities to keep them in check when the market can do this perfectly well. Yet some
aspects of the new economy could in fact reduce competition, by increasing the market power
of some dominant producers.

In particular, the new technologies driving globalisation may not necessarily promote increased
competition. In many new sectors, there are high fixed costs that have to be invested up-front.
These might include the development of operating systems software, for example, or the con-
struction of mobile phone masts. The pioneer companies in these sectors face heavy, ‘sunk’
costs. But once they have established the basic network infrastructures, these often become an
industry standard that can make it harder for other companies to enter the market. This is part
of the case against Microsoft, but similar accusations have been levelled against telephone mo-
nopolies, particularly in the US.

What is more, the falling cost of sharing information also makes it easier for firms to collude,
even if only tacitly. If Firm A can use the internet to track and match every price-cut that Firm
B offers, there is much less incentive for Firm B to cut prices in the first place. New technology
also allows companies to track and segment their customers in a much more discriminating —
and possibly discriminatory — manner. Companies can therefore gain the advantage of better
information over their customers and potential rivals, which could distort the market.

All these characteristics of the new economy can create problems for competition policy. And
given that the EU is keen to promote information and communication technologies, the bal-
ance 1s a tricky one to strike. It is worth recalling that neither perfect competition nor absolute
monopoly is conducive to high levels of innovation. A company with a monopoly has no
incentive to invest in new products and services because it is already enjoying excess profits. But
if markets work too perfectly, then there is little incentive for firms to invest heavily in research
and development, because the benefits will be quickly copied and shared by rival firms.

The EU needs to strike the right balance between encouraging innovation and allowing tech-
nologies to spread. That is why intellectual property rights are needed, to reward innovative
firms by giving them limited monopoly rights on their creations. Such rights are deliberately
anti-competitive, but they are one reason why EU firms are among the world’s most innova-
tive. And they will become ever more necessary as the EU moves away from mass-manufactur-
ing and towards the knowledge-based economy promised at the Lisbon summit. At the same
time, intellectual property rights must not be allowed to stultify competition and stop tech-
nologies spreading. This trade-oft was at the core of the recent decision by the European Court
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in the IMS Health case. The Court found that the Commission had not given appropriate
weight to intellectual property rights in its desire to promote competition in the market for
medical sales data.

These trade-ofts are especially acute when two rival firms collaborate over research and develop-
ment. In the short term, that means less competition. But in the longer term, consumers will
benefit from the results of research that produces better products. Furthermore, if the EU’s
competition authorities stop producers from collaborating over research, then overseas com-
petitors could eventually steal a lead on European businesses. As with intellectual property
rights, the Commission has to compromise in its pursuit of more competition in order to fulfil
its other goal of promoting innovation and competitiveness. As a result, competition policy can
easily stray into the territory of industrial policy: the Commission must, to some extent ‘pick
winners’ by, for example, allowing collaboration where this will contribute to “technical or
economic progress”.

The protection of sunset industries such as steel, shipbuilding or mining is another sensitive
area in competition policy. These are sectors where companies are struggling with the eftects of
globalisation, either because it has resulted in more foreign competition (as for steel producers)
or because of a shift to new technologies (as for coal mining). Without intervention, compa-
nies could disappear fast, resulting in mass lay-ofts that would be politically difficult to accept.
So public policy must balance the benefits of cheaper steel or clean new energy sources against
the costs of retraining thousands of workers to work in other sectors.

Subsidies to ailing companies are the usual way to ease the pain of this transition, but some
governments use trade restrictions, too. Both approaches can distort the market and are expen-
sive for governments and consumers. Furthermore, such protection often simply postpones
industrial restructuring rather than making it easier. The Commission can help EU member-
states to face up to this economic reality, since it is not under the same domestic political
pressures. The Commission’s ‘one-time, last-time’ policy on state aid to help restructure ailing
firms has been in force since the beginning of 2000. It is designed to prevent firms being
artificially kept alive by continuous restructuring. The Commission will only approve govern-
ment handouts where there is a viable recovery plan, competition is not unduly distorted, and
the aid is proportional to the needs of the firm.

There are other European trends that dictate how competition policy aftects EU businesses.
The introduction of the euro, for example, is expected to lead to greater competition in the
single market by enabling consumers to compare prices across the eurozone. Prices are already
starting to converge in some industrial sectors. But the process is very slow, suggesting that
many EU markets are far from perfectly competitive and are still far more national than Euro-
pean. At the same time, economic and monetary union should encourage more cross-border
mergers and acquisitions in the eurozone. This could strengthen many EU companies, but it
could also be bad news for consumers, unless the competition implications are carefully moni-
tored.

Equally important is the development of Europe’s stock markets — essential if EU firms are to
stay competitive. Well-developed capital markets ensure that firms compete for the money they
need to expand, and allow investors to take over unsuccessful firms. European leaders laid great
stress on fostering closer integration of EU capital markets at the Lisbon Summit in March
2000 and recognised that new regulatory procedures would be required.?

2 Article 81 (3) of the Treaty.
# Alasdair Murray, “The future of European stock markets”, March 2001, CER.
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But the development of free and open capital markets is far from complete, as the recent argu-
ments over the takeover directive show. The proposed directive, which was twelve years in the
making, would have made taking control of an ailing company easier. But it was defeated in the
European Parliament in July 2001, when MEPs — encouraged by the German government —
voted to protect the existing, national corporate governance rules which can block ‘Anglo-
Saxon’ style hostile takeovers.

Despite this setback, the EU and its member-states generally recognise that more competition,
at every level, is vital to increase the competitiveness of EU firms. Some non-EU businesses and
politicians, notably in the US Congress, claim that the Commission often uses competition
policy to support wider EU industrial policy goals. As a result, they say, the Commission often
tavours European companies at the expense of foreign competitors.

The Commission and other independent observers deny this accusation, pointing out that there
is no evidence to support it.* Foreign investors in the EU are not discriminated against, as
leading officials in the US administration have acknowledged.’ Indeed, the competition au-
thorities recognise that foreign firms often turn out to be more innovative and efficient than
the local ones, helping to reinvigorate markets for the benefit of consumers. Japanese invest-
ment in European car-making is a good example of this.

In any case, the idea of discriminating between EU and foreign firms is becoming increasingly
nonsensical, as the GE-Honeywell affair shows. GE employs 85,000 people in Europe, yet
much of opposition to the deal came from companies based in the US. Perhaps the greatest
beneficiary of the Commission’s ban on the merger was United Technologies Corp, an Ameri-
can firm and former suitor of Honeywell. Similarly, the Commission’s aggressive pursuit of an
anti-trust case against Deutsche Post was largely prompted by complaints from the American
courier firm, UPS.

3.2 Competition policy and the firm

Individual companies often experience competition as a double-edged sword. Very few modern
industries conform to the economist’s ideal of an open and free market. Most sectors are domi-
nated by a handful of large players, which employ strategies that deliberately marginalise or
weaken their competitors. In general, this is done openly and legally, as firms try to maximise
returns for their shareholders. And rivals usually accept the rules of the game, though they may
complain if it leads to their key suppliers upping their prices.

But globalisation is leading to consolidation in many sectors, as firms respond by merging, or
by establishing joint ventures, strategic alliances and distribution agreements. Most forms of
consolidation will have an impact on competition and will come to the attention of the au-
thorities. The companies involved, and their rivals, need to know that their plans will be judged
tairly. It 1s therefore important, as European business leaders regularly tell the Commission,
that competition policy should be as predictable as possible. Businesses also want decision-
makers to be accountable for their decisions, and to allow all parties a fair hearing, including
rival firms. And they want the competition authorities to take a long-term view of competition
problems because markets are evolving fast.

Regulators want companies to take more responsibility for their actions. In part, this is to avoid
red tape and lighten the officials’ workload. But it is also a way of encouraging companies to
police their own managers, or even their rivals and suppliers, in order to ensure fair competition

* Goldman Sachs, global economics paper no. 65, October 2001.
® Remarks of Timothy Muris, Chairman of the US Federal Trade Commission, 21 December 2001.
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in the market. The result of all these pressures is that competition policy in Europe is moving
slowly towards more self-regulation for companies, subject to stringent checks by the authori-
ties. But it is a tricky balance to strike, for both the regulators and the companies involved.

Competition policy can only be predictable if it involves straightforward procedures applied
with speed, transparency and consistency. So far, the Commission has an admirable record in
this respect, especially given the increasing number and complexity of corporate tie-ups. As a
result, the European business community seems quite content that, for example, the assessment
of large mergers should be centralised in Brussels. Most companies have access to legal advisers
to guide them through the EU regulations, while the Commission ofters a one-stop-shop for
most issues. This is much easier for companies than having to deal separately with 15 different
authorities in each of the member-states.

But for the Commission, there is a trade-off between making procedures predictable, and get-
ting bogged down in routine bureaucracy. The Commission’s anti-trust enforcement arrange-
ments are a good example of where the ‘one-stop shop” has been less successtul. DG Competi-
tion reviews agreements between companies for their anti-trust implications under the terms of
Regulation 17, drawn up in 1962. The rules allow — but do not force — companies to submit
draft agreements for assessment. Once DG Competition has reviewed a company’s plans, it
sends them a letter saying it does not object on competition grounds. This letter is no guarantee
against any future investigation or prosecution, but companies do view it as a ‘comfort letter’
enabling them to proceed with their plans.

From the Commission’s point of view, though, the existing arrangement is cumbersome. It
takes hours of administrative time to review all the harmless arrangements that are notified.
Indeed, the procedure may be one reason why the Commission’s anti-trust operations are seen
as more laborious and less effective than other parts of competition policy. Meanwhile, the
process is highly unlikely to catch any of the more pernicious cartels that really affect competi-
tion in the market.

That is why the Commission is proposing to modernise Regulation 17, by removing this bu-
reaucratic process and asking companies to review the competition effects of their plans them-
selves. Normally, companies would welcome any reduction in red tape. But some business
leaders have protested that getting rid of the comfort letter would make anti-trust regulation
less predictable. And that, they argue, could deter firms from making investment decisions for
fear of falling foul of the Commission.

There are certainly some concerns, but all investments carry risks of some sort. Most tirms have
legal advisers who could guide them through what is now a substantial body of case law on
anti-trust arrangements. The Commission has also agreed to provide more guidance on what
kinds of corporate agreements it would consider acceptable. Overall, the removal of the filing
requirement should help companies to move faster when striking agreements.

The debate over reform of anti-trust rules forms part of the larger shift towards self-regulation
in competition policy. The same shift is also apparent in the Commission’s attitude to mergers.
In June 2001, the Commission decided to leave it up to merging companies to decide whether
their so-called ancillary agreements comply with EU law. These are agreements concluded at
the time of a merger between the parties, for example where the seller of a company agrees not
to enter again into the market where the business that was sold operated. Previously, these
agreements would have been vetted as part of the overall merger review. But with the new
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freedom comes extra responsibility: if the firm makes the wrong decision in the Commission’s
eyes, then it could be challenged. No business would risk Commission intervention lightly.

Neither this reform nor the recent Green Paper on merger control address the major grievance
of companies when it comes to merger reviews: the Commission’s lack of accountability. At the
moment, if the Commission’s specialist merger task force is concerned about a particular deal, it
has to submit a written statement of its objections to the companies involved. Then it must
allow them to respond before it finishes its assessment. But many companies would like a
greater opportunity to challenge the Commission’s thinking, either during the review process,
or afterwards in the courts before the merger lapses.

The question of judicial oversight is considered in the next chapter. But during the review
process it is the job of the Hearing Ofticer to ensure that company rights are respected. The
Hearing Officer is a senior official appointed by the Commission. Supported by a deputy, he or
she is responsible for ensuring that the review process for both anti-trust and merger cases
follows the proper procedure. This is vital, because the review often causes heated arguments
between the companies involved and the Commission.

In May 2000, the Commission tried to respond to continuing criticism about its procedures by
raising the Hearing Officer’s profile and appointing John Temple-Lang to the post. But Mr
Temple-Lang resigned just four months later, reportedly because he did not believe the Com-
mission was serious about increasing his role. The Commission is still highly sensitive to criti-
cism on this point. But it fought back in May 2001, with an ofticial Decision to “...further
strengthen the role of the Hearing Officer”.

Under the new arrangement, once DG Competition has completed its assessment of a merger or
an anti-competitive practice, the Hearing Officer files a separate report to the full Commission
and to the member-state representatives, describing how the hearing was conducted. This re-
port is also published in the Official Journal, leaving out any commercially sensitive informa-
tion. In practice, though, this often amounts to little more than a few sentences confirming
that the appropriate procedures were followed.

Whether these reforms will convince companies that the Commission’s procedures have become
fairer remains to be seen. After all, the Hearing Officer is still part of the Commission, which
will make some critics question his or her independence. But the reforms have raised the profile
of the role, and any further success will probably depend on the stature of the person appointed
to the job. The most recent appointees are highly regarded officials drawn from within DG
Competition. But in future, they should probably be recruited from the member-states, or the
judiciary. And to encourage transparency and to draw out wider lessons from individual cases,
the Hearing Ofticer should submit an annual report to the European Parliament. That would
allow the Commission’s procedures to be scrutinised and debated more widely.

The need for transparency has to be balanced against the protection of commercially sensitive
information, which is often used in merger reviews. The Commission’s Green Paper has pro-
posed increased powers to mount ‘dawn raids” on companies to gather evidence. But it will have
to tread carefully if it is to investigate a case in a thorough and balanced way in order to gain a
long-term view of any competition problems. In any specific case, a number of third parties
could have a direct interest in blocking or promoting a merger. These could include competi-
tors, suppliers or customers of the firms under investigation. In addition, the wider business
and legal community as a whole has indirect interest in understanding the thinking inside the
Commission on competition issues.
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Opinions difter over how far the regulators should take into account the views of third parties
when applying competition law. Since the 1970s, the free-market philosophy of the Chicago
School has shaped US thinking on anti-trust arrangements. This school holds that, if a merger
did not strengthen the companies involved and by implication weaken their competitors, it
would be pointless. So, if the combined company can cut prices for consumers that must be a
good thing, even if competitors complain.

The Commission argues that consumer interests are the over-riding motive of EU competition
policy too. But it also believes that the views of suppliers and competitors should not be dis-
missed out of hand. Competitors have a good knowledge of the sector involved and its history,
which can help the authorities assess the likely effects of a merger. Many mergers are intended to
produce cost savings, which may lead to immediate price cuts for consumers. But in the long
run, these price cuts may force competitors out of the market, leaving the merged firm free to
raise prices again. So the Commission has to come to a balanced decision, treating competitors’
views with some scepticism, but also recognising when they have legitimate concerns.

All these issues came to the fore in the GE-Honeywell case, when critics argued that the Com-
mission took excessive heed of competitors’ views. The Commission objected to the merger
because it was concerned about ‘bundling’ by the combined divisions of GE and Honeywell. In
other words, the Commission argued that the merged firm could offer a whole range of its
aerospace products as a single package, supported by GE’s own finance arm. Competitors would
not be able to match this offer and would be squeezed out of the market. Yet when the US
competition authorities reviewed the proposed deal they focused exclusively on the consumer.
And they concluded that the merged firm would be more efficient, enabling it to cut prices for
its customers.

But the difterences in the approach of the two competition authorities are not entirely clear-cut.
The US authorities also considered the danger of ‘bundling’ and discussed it at length with
Commission staff. A different form of ‘bundling’ even formed part of the original US case
against Microsoft. For its part, the Commission has been known to dismiss complaints from
competitors, as when it approved the AOL-Time Warner merger. But the EU is clearly right to
consider the impact of mergers on other companies, whether they are suppliers or competitors.
It is other firms — not consumers or regulators — that make competition a reality in the market-
place.

3.3 Corporate responsibility

The trend towards greater self-regulation in industry is apparent in many other aspects of cor-
porate behaviour, such as social and environmental policy. It is broadly to be welcomed. Busi-
ness should be free to maximise profits within a framework set by publicly accountable institu-
tions. This framework should include a robust and active competition policy, in which firms
should help to enforce the rules as well as abide by them. Companies, like citizens, should help
to police their own community.

But altruism is not the only benefit of integrating competition policy considerations into cor-
porate behaviour. For its leading role in the vitamin cartel, Roche will have to pay fines to
regulators in excess of 1 billion. It is also faced with potentially massive private lawsuits from
consumers who claim to have been over-charged by the company. A number of its senior execu-
tives have even gone to jail in the US for their role in the conspiracy. They will soon be joined
by the chairman of Sotheby’s, Alfred Taubman, who was convicted in December 2001 of
fixing commission charges in auction sales with his counterpart at Christie’s. In both cases,
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internal audit controls were shown to be very weak, which allowed such practices to go on
undetected. Roche has now sent 7,500 senior executives on competition law training courses.

Selt-regulation should also encourage companies to police their own sectors, identifying anti-
competitive practices by their rivals or suppliers. But if a company becomes aware that a sup-
plier or distributor is behaving anti-competitively, it may be reluctant to report it, for fear of
disrupting an established commercial relationship. This is particularly true if the company has
to denounce its commercial partner publicly in court. But companies can and should bring their
concerns to the attention of the regulators.

One weakness of the American merger review system is that a public testimony from regulators
or third parties is usually needed to block a deal. This may help explain why US regulators came
to a different conclusion in the GE-Honeywell case: the companies’ key customers in the airline
industry, even if they had significant concerns, may not have been prepared to testify openly
against the deal. The EU, on the other hand, can hold more informal hearings with industry
sources. This evidence must of course be open to review and challenge, as discussed in the next
chapter.

The companies involved in a merger also need to be more pro-active in the review process.
Some firms planning a merger are badly prepared (or unwilling) to offer constructive remedies
within the strict timetables. In some cases, this is negotiating brinkmanship but in others it
reflects a lack of understanding of competition issues raised by the Commission. The recent
Green Paper’s proposal to ‘stop the clock’ in merger reviews in order to negotiate further on
remedies could offer a clear choice to companies: they can benefit from one of the core strengths
of the current EU system, which is its time-limited nature, or they can ask for more time to
negotiate remedies.

Globalisation is bringing companies not only increased opportunities, but also new rights and
responsibilities. Good practice in corporate governance should take into account a firm’s re-
sponsibilities not only to its shareholders, but also to its wider stakeholder community. Compa-
nies have already started to accept their responsibility to the environment and their workers.
Now they should start to extend this attitude to their markets, and work harder to identify anti-
competitive practices both inside and outside the company. An appropriate mixture of legal
carrots and sticks could help to underpin this attitude.

The sticks —punishments for breaking competition laws — get the most attention. But the car-
rots are equally important, especially when it comes to encouraging companies to report anti-
competitive practices to the authorities. Under the US system, companies can come forward
and admit their participation in such practices to the American anti-trust authorities. If they
provide evidence against their former co-conspirators, they are offered immunity against future
lawsuits from the regulators. This system results in one or two companies coming forward each
month. But more importantly, it makes any anti-competitive deal inherently unstable because
of the ‘prisoner’s dilemma’ effect: if conspirator A confesses first, it will suffer less than con-
spirator B.

The EU is moving in this direction, but the schemes used by some member-states are not yet
tully harmonised, and information-sharing between national competition authorities is still in
its infancy. The Commission will play a central role in generating and distributing this market
intelligence, and it will also need to administer the immunity programme. Some business lead-
ers will flinch at these increased powers for the regulators. But they should bear in mind that
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companies, as well as consumers, are the biggest victims of anti-competitive practices. If compe-
tition policy is laxly enforced, then only uncompetitive firms will benefit.
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4. Implications for European institutions

4.1 Subsidiarity and the member-states

The relationship between the EU and its member-states is particularly sensitive in the area of
competition policy. This is because the Commission has arguably more powers of enforcement
in competition matters than in any other policy area. This section examines why member-states
have granted the Commission a pivotal role. This is principally due to the need to protect the
integrity of the single market. But it also considers some of the problems inherent in the exist-
ing distribution of competition powers, such as the inconsistent use of criminal sanctions.
Finally, the section considers how the relationship between member-states and the Commission
may evolve in the future.

In search of the level playing-tield

Completing the single market remains one of the EU’s big unfinished tasks, and competition
policy is an essential weapon in this battle. In fact, the single market will never be fully ‘com-
plete’: the task of ensuring that anti-competitive practices do not undermine its integrity is
never finished. The tendency of individual member-states to protect national champions or
apply competition law inconsistently could also threaten the functioning of the single market.
Fortunately, member-states recognise this, and are generally happy to let Brussels enforce com-
petition policy where cross-border trade is involved in the interests of both fairness and effi-
ciency.

The admission of the candidate countries of Central and Eastern Europe to the Union could
further complicate the enforcement of competition law. Businesses that operate across all of the
EU will soon need to meet the requirements of a further 10 different sets of competition laws.
The candidates are moving to adopt the acquis communautaire, the existing body of EU laws,
which contains detailed provisions on competition policy. But even if they have the laws in
place, few of them have the legal and economic expertise necessary to enforce competition laws
rigorously. For example, the Commission has noted that while some progress has been made in
anti-trust enforcement, state aid controls are “in general, far from satisfactory”.®

Candidate countries will need to address these problems urgently to ensure that their accession
to the EU is not delayed. But they also face a political dilemma in their dealings with the
Commission. On the one hand, they want to convince DG Competition of their readiness to
join the EU; on the other, they must be open about their shortcomings in order to receive
technical assistance where it is most urgently needed.

Among current member-states, the Commission’s application of competition policy has led to
tfew serious disputes. That is remarkable, given the scope for conflict whenever the EU inter-
venes in any member-state’s affairs. Most of the disputes that have occurred have been settled by
negotiation, and litigation has been rare.

One of the most contentious decisions was the De Havilland case of 1992, when French and
Italian state-owned companies tried to buy a small Canadian aircraft manufacturer. The Com-
mission blocked the deal, arguing that it would result in excessive concentration in the global
market for certain types of small aircraft. The governments in Paris and Rome were extremely
critical of what they saw as unwarranted intervention, but they could not reverse the Commis-
sion’s decision.

¢ European Commission, “European Community competition policy”, 2000.
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There have been similar disputes at regional level. In 2001, the Commission successfully chal-
lenged the bank guarantees provided by German Lander, or regions. These guarantees allow the
regional banks, or Landesbanken, to give discounted finance to local industry — in effect, a form
of state aid. Germany’s constitution jealously guards the autonomy of the Lander and the fed-
eral chancellor, Gerhard Schroder, recently criticised the intervention of the Commission. Simi-
larly, when Gordon Brown, the UK’s finance minister, wanted to set up a regional network of
venture capital funds, he had to satisfy an initially sceptical Commission that it did not equate
to an illegal subsidy.

Such disputes are likely to become more common in future as competition rules are increasingly
applied to industries that used to be protected by national governments. This includes sectors
such as telecoms, post, energy and transport, which were — and in some cases still are — domi-
nated by state-owned companies. Many of the companies operating in these sectors have now
been privatised, and their markets are slowly opening up to new entrants. The EU’s liberalisa-
tion of these markets began in the 1980s, and was given new urgency at the Lisbon summit in
March 2000.

The problem is that liberalisation is taking place at an uneven pace across the EU, leading to
accusations that some governments are still protecting their firms. Electricité de France has been
buying up other utility companies across Europe, for example, even though its home market 1s
largely closed to competition. In an extraordinary (and potentially illegal) move, the Spanish
and Italian governments threatened in the spring of 2001 to suspend the voting rights of
French investors in these companies, until the Paris government allowed better access to its own
energy market.

Cool heads were clearly needed, and the Commission rightly decided to intervene. In response
to the Spanish and Italian threats, Single Market Commissioner Frits Bolkestein warned against
the discriminatory suspension of voting rights, while Competition Commissioner Mario Monti
promised to investigate Electricité de France’s allegedly anti-competitive practices. The Com-
mission is therefore playing a vital role in the struggle for liberalisation in these sectors. Its
long-established executive powers to open markets could prove far more eftective than either
the legislative approach in the Council of Ministers, or the new open method of co-ordination,
which relies on peer pressure between governments. In both cases, the intransigence of one or
two member-states can and has blocked progress. Even though energy policy is subject to
qualified majority voting, the Council of Ministers has made little progress on this issue.

For DG Competition, liberalising these highly regulated utility sectors is “an essential objective
of community competition policy”.” It should therefore continue to use the same kind of
aggressive market-opening initiatives that it has used so successfully on previous occasions. In
the early 1990s, for example, the then Competition Commissioner Sir Leon Brittan used the
anti-monopoly provisions of Article 86 to force through telecoms liberalisation. His successor,
Karel Van Miert, threatened to do the same for the electricity and gas sectors, and Commis-
sioner Monti should continue to keep up the pressure for liberalisation. The European Court
has already backed the Commission’s right to use the regulations in this way, which means the
Commission does not need the approval of either the Council or the European Parliament. This
is a great opportunity for the Commission to use its supranational powers to challenge the
vested interests in member-states, and to ensure that the Lisbon agenda moves forward.

So there are several good reasons why key aspects of competition policy should remain central-
ised in Brussels. And though some member-states grumble about the Commission’s powers,

7 European Commission, “European Community competition policy”, 2000.
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few really want to re-nationalise competition policy. Countries often use the tactic of ‘blaming
Brussels’ to push through unpopular but necessary decisions, such as cutting state aid to decay-
ing industries. Although this is politically expedient in the short term, such an approach does
little to support the EU’s legitimacy in the eyes of the general public. The Commission recog-
nises the problem, and has launched a public relations campaign to highlight the benefits of
effective competition policy to European voters.

Even so, it seems unlikely that trust-busting will ever be as popular in Europe as in the US. For
the past century, many Americans have built their political careers on ‘standing up for the little
guy’ against the interests of big business. This was as true for the breaking up of Standard Oil in
the 1920s as for the dismantling of AT&Ts telephone monopoly in the 1980s. In contrast, EU
politicians have received little credit for the single market or even the introduction of the euro.
In 2002, the EU will launch a convention to consider, inter alia, why the EU remains unloved
and mistrusted by so many of its citizens. Sadly, these fundamental problems of legitimacy — the
so-called democratic deficit — are far beyond the scope of DG Competition officials. But the
role and powers of the Commission, which are extensive in competition policy, are central to
this institutional debate.

The tull force of the law?

Member-states are likely to remain at the core of the EU’s future governance and they still have
an important role to play in competition policy. For example, they alone have the power to
apply criminal sanctions so that individual directors can face imprisonment for competition-
related crimes. Austria, France, Germany and Ireland already employ criminal sanctions for
some violations, and Sweden is considering introducing them. British Chancellor Gordon Brown
also believes that punishing managers is a far greater deterrent than fining their companies, and
the UK government has included such powers in its forthcoming Enterprise Bill.

The US has long used criminal sanctions in its competition law and regards anti-trust violations
as tantamount to corporate fraud against the consumer. By contrast, the Commission can only
impose fines and administrative penalties on companies, not individuals, and EU institutions
have no criminal powers. Where competition policy is concerned, this can lead to anomalies:
the Commission investigates the big, pan-European competition cases but without any crimi-
nal powers, while member-states with the power to throw managers into jail are limited to
smaller, local cases.

This difference could clearly result in some unfairness. Furthermore, not all countries impose
criminal sanctions for competition violations. So in a single case involving a pan-European,
anti-competitive practice, equally guilty managers from different countries could face very dif-
terent punishments. Company executives who feel they are vulnerable to such allegations could
shop around for the most lenient regime. Alternatively, and equally unfairly, they could be
subject to multiple prosecutions in two or more jurisdictions. Some member-states offer leni-
ency to those involved in anti-competitive practices who are first to admit their wrong-doing,
but greater clarity over how these schemes relate to one another and to the Commission is
needed.

Although the EU’s role in the judicial sphere has been greatly strengthened since the terrorist
attacks of September 11%, the Commission is unlikely to gain criminal powers in the near
future. So these contradictions raise the question of whether criminal sanctions are suitable for
policing what is, in the most serious cases, an EU single market issue — normally resolved
through civil proceedings. Moreover, once a criminal investigation starts at the national level,
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national competition authorities and the Commission face additional burdens on their co-op-
eration. These restrictions are to ensure the defendants receive a fair trial. But the experience of
the UK Serious Fraud Office shows how difticult it is to get a conviction in complex financial
crime cases. Juries must assess technical points of corporate practice, which are normally re-
served for specially trained judges.

Even the Commission’s proposal for a network of member-state competition agencies would
not solve the problem. According to the current proposal, the information exchanged through
the network can only be used to support financial penalties. This will make it far harder for
national authorities to secure individual convictions. Paradoxically, therefore, the introduction
of criminal penalties into competition law could make it even more difficult for the various
authorities to collaborate. It could even reduce the chances of securing a conviction, if evidence
1s needed from other member-states.

But the passing of the European Company Statute in 2001 could, in time, bring new ways of
punishing anti-competitive behaviour. Thirty years in the making, this new directive points the
way towards a new canon of EU company law. From 2004, companies can register as a Societas
Europaca and operate across the EU as a single corporate entity under a single set of rules.

This freedom must be balanced by extra accountability. The EU should develop laws, for exam-
ple, that would allow company directors to be disqualified at a European level if they are found
to be acting anti-competitively. This would stop short of criminal sanctions, but would still
target individuals for their wrong-doing. Such a measure requires close co-operation between
the various parts of the Commission (including DG Internal Market) and their counterparts in
national industry ministries. Its enforcement must, of course, be subject to the due process of
law, with an appropriate right of appeal.

Towards a new partnership?

The relationship between the EU and the member-states is central to the Commission’s planned
modernisation of anti-trust law.* The proposed regulation (which will replace regulation 17 of
1962) would create a formal network to improve co-operation over the management of specific
cases. The network will consist of DG Competition and national competition authorities in
each member-state. It will improve the procedures for joint investigations of anti-competitive
practices and for handling confidential information.

The Commission is also proposing to share at least some of its exclusive powers over EU anti-
trust law with individual member-states. In return, the Commission argues that national com-
petition authorities should apply EU law to the exclusion of their own national codes, if trade
between member-states is involved. This fairly transparent exchange is set out in Article 3 of the
Commission’s proposed modernisation regulation. But several countries have severe reserva-
tions, with France and Germany in particular reluctant to give up their own law in return for a
greater role in enforcement. The UK seems less worried because its 1998 law expressly adopted
EU case law, and so it has much less to lose.

The proposed regulation also confirms the Commission’s power to intervene if a member-state
is not applying EU law effectively. Some member-state officials fear that the Commission is
making yet another attempt at empire-building. Far from devolving power, they think the
Commission may actually be grabbing power from national competition authorities, which
would be reduced to semi-autonomous vassals of DG Competition. These fears verge on para-

8 Proposal for Council Regulation implementing Articles 81 and 82 of the Treaty, European Commission, 27 September
2000.
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noia. But sceptical member-states are clearly reluctant to pass the new regulation until they are
satisfied about how the network of national competition agencies will work in practice.

At the time of writing (January 2002), the draft regulation is unlikely to become law in its
present form. National experts, keen to protect their established jurisprudence, tend to domi-
nate discussions in the Council of Ministers, where the final decision will be taken. Some form
of parallel application of EU and member-state law seems a more likely outcome. However,
failure to accept the principles of Article 3 of the draft regulation could undermine the integrity
of EU competition law. Businesses could soon face 25 different legal jurisdictions, with all the
attendant confusion and cost that would bring.

Enlargement of the EU will certainly have an impact on the common competition culture that
has developed in most of the current member-states. Even without the proposed formal net-
work, informal arrangements enable most EU national authorities to co-operate well with each
other and with DG Competition. Officials exchange best practice and occasionally personnel,
contribute to journals and meet regularly at conferences to discuss new developments in compe-
tition policy. In this respect, competition policy is very similar to central banking. Expert offi-
cials in different countries are often more at ease with each other than with their fellow country-
men in other parts of government. And like central bankers, competition policy officials are
often sceptical of politicians. They would prefer more independence to pursue their own very
specific goals.

As part of their co-operation with the Commission, national authorities have always had a
consultative role in the merger review procedures. Through the Advisory Committee on Con-
centrations, member-state experts monitor the Merger Task Force’s activities, and give non-
binding opinions on draft decisions before the full Commission ratifies them. A similar regime
operates for anti-trust, and the expert group on state aids might eventually become a full Advi-
sory Committee, too. Sometimes these committees have simply rubber-stamped Commission
decisions in 15-minute meetings. But it was striking that the Advisory Committee debated the
GE-Honeywell case for a full day before reaching agreement.

In future, these committees must play a more meaningful role in managing the network, and in
setting policy. In effect, they should become a council of EU competition agencies, publishing
reports of meetings and debating how policy is applied. This would give member-states a greater
stake in strengthening EU competition policy. Encouragingly, member-state experts are taking
an active interest in the new Green Paper on merger control. The enforcement of subsidiarity
and greater accountability of the Commission are both important to ensure that competition
policy remains both effective and legitimate in the eyes of member-states.

4.2 Accountability and the EU

Companies often complain that the Commission acts as investigator, prosecutor, judge, jury
and executioner in making competition decisions. Small wonder, perhaps, that business is in-
creasingly calling for the Commission to become more accountable in the exercising of such
quasi-judicial powers. The argument for separating out some of its powers, in order to increase
transparency, is strong. This would certainly increase the number of checks and balances in the
system.

At present, the main check on the Commission’s powers is the courts. Companies that disagree
with its decisions have the right to take their case to the European Court in Luxembourg. But
companies know that launching an appeal is a slow, uncertain and expensive process. And be-
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cause of the time it takes, it is likely to be of little or no immediate benefit to their planned
merger, which cannot sit on ice for a couple of years while the cogs of justice turn. In 1999, for
example, the Commission blocked the planned merger of travel companies Air Tours and First
Choice. The companies appealed, but, two years later, the case is still grinding its way through
the courts.

Companies compare this unfavourably to the US system, where regulators need court approval
before they can block a merger. While ECJ decisions usually come too late for individual merg-
ers to be revived, the role of the court does ensure that the Commission is subject to judicial
oversight and that its procedures are robustly scrutinised. Companies sometime appeal in order
to challenge a particular finding of fact that might block future merger plans, for example a
ruling that their market share is already dominant. But they can only challenge this indirectly as
the courts have —so far — tended to limit their reviews to the procedures of the Commission and
do not generally comment on matters of substance.

Under new rules agreed in December 2000, the Court of First Instance, which hears most
competition cases, has established a fast-track procedure.” This is aimed at time-sensitive cases
such as those in competition policy, where commercial pressures require rapid decision-making.
The new procedures should hopefully reduce the duration of hearings to around eight months.
However, until they are put to the test, many practitioners will remain sceptical. Even this
shortened legal process may still be too long for many companies. The real need is to introduce
specialist judicial oversight into the operation of EU merger policy in a way that preserves the
separation of powers for all the institutions, and protects the rights of the parties.

Furthermore, under the proposed modernisation of EU anti-trust policy, the national courts in
each member-state will also play a more important role in enforcement. Over time, national
courts will have to deal with many more lawsuits from companies which claim to have suffered
from the anti-competitive practices of other businesses. And the Commission is keen to encour-
age this growth of a private enforcement culture. These lawsuits will complement the Commis-
sion’s established role as the public enforcer. Injured parties could seek damages for breaches of
EU competition law in their own national courts.

To tulfil this important and expanded role, the national courts will need quick access to infor-
mation and legal guidance from the Commission. DG Competition has promised to provide
this, but the procedures remain unclear. Many national courts are still largely paper-based, mak-
ing it hard for the Commission to track relevant cases in all member-state courts. In an enlarged
EU, this may be almost impossible, increasing the risk of inconsistencies in the application of
competition law.

Although eftective judicial review is essential, an appeal to the courts should remain a last resort.
US competition law is enforced through the courts, but this can create its own problems. The
eccentric behaviour of the judge in the Microsoft anti-trust trial, which led to delays and a
partial reversal in the upper courts, is one example. A system of checks and balances within the
investigative process is surely preferable, so that all parties can make their case and the law 1s
applied consistently and transparently. Unless the Commission can demonstrate that the Hear-
ing Officer fulfils this role, it may have to consider a more radical institutional alternative.

If the Commission cannot allay concerns about the fairness of its procedures, it could face the
‘nuclear option’: a challenge through the European Court of Human Rights (ECHR). This
Strasbourg-based court is not an EU institution and has no jurisdiction over the Commission.

? CER Bulletin, issue 19, Aug/Sep 2001.
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But its decisions do bind EU member-states, which have all signed up to its jurisdiction. EU
citizens under investigation by the Commission could therefore argue that the lack of ‘due
process’ in the Commission’s investigations denies them their human rights. The Commission
has the right to enter company premises, to seal off offices, and to examine and copy records. It
can also demand answers to specific questions from company personnel and record their an-
swers. The additional proposal in the planned modernisation of anti-trust law that DG Compe-
tition officials should be allowed to search private homes is particularly sensitive in this respect.
The Commission has proposed that only the exercise of this specific power would be subject to
prior authorisation by a judge.

A challenge in the ECHR remains a hypothetical scenario. But the chances of competition
policy being unravelled under human rights legislation has been increased by the EU’s adoption
of the Charter of Fundamental Rights, which further strengthens the rights of the individual.
The Charter is likely to become binding under EU law in the near future, and the Commission’s
recent decision to expand the role of the Hearing Ofticer explicitly acknowledges its relevance
to competition policy.

Until the legitimacy of its current procedures is clarified, the Commission will struggle to get
support for its modernisation plans. The Commission’s proposals confirm the existing right of
DG competition to impose on a firm violating competition law “any obligations necessary,
including remedies of a structural nature”. So the Commission could order the break-up of a
major company, with enormous implications for jobs and profits. In the US, as shown by the
Microsoft case, only the courts can take such a drastic step. The reforms would also allow the
Commission to take unspecified interim measures on the basis of prima facie evidence alone, if
it believes there could be irreparable damage to competition without prompt action.

The need for accountability is all the greater, because public policy goals unrelated to competi-
tion 1ssues can affect the Commission’s decisions. The EU may wish to encourage to companies
to collaborate on research and development or to increase access to the internet. For example,
the desire to reduce telephone charges was one reason why the EU agreed to open up local
telephone exchanges to competition. And, as the EU increasingly turns its attention to environ-
mental matters, many proposals — such as taxes on emissions for example — are likely to have
competition implications, in which the Commission will rightly take a keen interest.

There is still a debate over how far other EU objectives should shape decisions on competition
policy issues. For example, the Commission allowed Ford and Volkswagen to set up a joint
venture in 1993, in order to create jobs in some of Portugal’s poorer regions even though some
saw it as an anti-competitive arrangement. Likewise, a consortium of washing machine manu-
facturers collaborated in 2000 with Commission approval, because their joint development of
new technologies would help the environment. These may be worthy objectives, but how far
should competition policy be compromised to support them?

Most people would accept that competition policy should not override all other objectives. But
does the EU have the right institutional balance to make such trade-offs in a transparent and
measured way? Here, the Commission’s collegial nature risks compromising — or appearing to
compromise — its decision-making on competition matters. This is because the Commission
exercises its powers collectively and will vote on issues, it necessary, by simple majority. This
means that Commissioners with difterent portfolios could have the final say over complex and
politically sensitive competition cases.
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For example, the Commission was split down the middle over whether or not to support the
then competition commissioner Sir Leon Brittan’s decision to block the De Havilland deal. In
particular, the French and Italian governments put strong pressure on their Commission repre-
sentatives to let the deal go through. The Commission has also divided over whether to allow
the merger of Boeing and McDonnell Douglas in 1997. During heated discussions in the
college, Leon Brittan’s successor, Karel Van Miert, threatened to resign before the deal was
eventually allowed through with additional commitments from the companies. Because the
commissioners are politically appointed, there is always the danger that their home govern-
ments will try to interfere in key decisions. The risk of opaque and dubious political trade-ofts
within the college of Commissioners is therefore inherent in the current system.

One solution to all these problems of accountability would be to establish an independent
European competition agency, with a defined mandate and powers to undertake some of the
work currently done by the Commission. There are parallels with the implementation of mon-
etary policy. The Frankfurt-based European Central Bank (ECB) is the central bank for the
eurozone and is charged with maintaining price stability. It has specific powers, such as setting
interest rates, to achieve this. This technocratic approach guarantees the political independence
that is vital for market credibility. While the European Central Bank makes all the key decisions
itself, it also works closely with the central banks in each member-state, whose representatives sit
on the ECB’s governing council. This gives them a stake in the operation of the monetary
system and could serve as a useful example to the planned network of competition authorities.

The European Central Bank has had teething problems since its 1999 launch, and there may at
some stage be pressure among member-states to change its operational mandate. However, the
principle that giving operational independence to a central bank is the best long-term guarantor
of price stability is now widely accepted. Indeed, before any country can participate in the
eurozone, it must give independence to its own central bank. If the EU created an independent
agency to enforce competition policy — as many of its member-states have done — it would
enhance the credibility and legitimacy of the EU’s interventions in the marketplace.

In Germany, many in government and industry want to set up an EU competition authority
modelled on their own Bundeskartellamt, which is widely regarded as the best system outside
the US.' The aim would be to depoliticise the enforcement of anti-trust policy, as the Euro-
pean Central Bank has depoliticised monetary policy. A number of senior German officials
within both the Bundeskartellamt and DG Competition have supported this idea, notably dur-
ing the EU’s 1996-97 inter-governmental conference.

There are also clear precedents for allocating EU-wide functions to outside agencies. The Euro-
pean Medicines Evaluation Agency in London is a good example. Charged with regulating the
supply of pharmaceuticals in Europe, the Evaluation Agency is a decentralised EU body, simi-
lar to the European Trade Marks Office in Alicante. Its work is overseen by a management
board drawn from the member-states, the Commission and the Parliament, together with ob-
servers from the European Economic Area. The Medicines Evaluation Agency decides about
specific products on purely scientific criteria, but its opinions do not become formal EU deci-
sions until the Commission ratifies them.

It is easy to see how an equivalent agency would work for competition policy. Focusing purely
on competition issues, it could become a powertul advocate for reinvigorating European mar-
kets. To emphasise its independence, it should not be based in Brussels and its staft should come
from a variety of backgrounds. Exempt from the Commission’s staffing procedures, the agency

10 DTI Benchmarking Study by PricewaterhouseCoopers.
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would find it easier to recruit badly needed specialists from the private sector. The EU could
meet much of the additional cost of establishing the agency from filing fees or, potentially,
from fines levied on transgressors. These should however be paid into general revenues to pre-
vent distortion of the agencies priorities. Under a new mandate, the European competition
agency would look solely at the competition implications of mergers and anti-trust issues, but
the Commission would review its findings and could decide if other factors, such as environ-
mental and employment concerns, should be decisive. But the Commission would have to
explain its reasoning in public and this would increase transparency, by spelling out the criteria
behind each decision.

Even under this scenario, much of the work of DG Competition would remain inside the
Commission. The control of state aid, for example, should remain within its current institu-
tional framework, as this often requires tough negotiations with member-states and the Com-
mission’s established supranational authority is useful. DG Competition would also have to
liase with and oversee the work of the new agency. With its experience and in-house expertise,
the Commission could offer an effective fast-track appeal process for parties who feel they have
been treated unjustly by the new agency. It would be better able than the courts to do this in a
timeframe that could allow mergers to proceed if the appeal were upheld. Finally, DG Compe-
tition could continue to undertake broader studies on general competition issues (such as the
relationship with intellectual property, for example) and advise other parts of the Commission
as appropriate.

Such an agency would also make it easier to deal with competition issues that affect the EU’s
near neighbours. Some countries neighbouring the EU would find it politically easier to affili-
ate with an institution that was outside the Commission and removed from Brussels. Switzer-
land and Norway, for example, have powerful multinational companies based in their jurisdic-
tions that possess strong commercial links with EU markets. Candidate countries could also ask
the new agency for assistance in enforcement, leaving the Commission free to assess their readi-
ness for accession objectively. A truly pan-European competition authority, that had the active
support of these countries, could better defend consumer interests by challenging corporate
practices that do not fall exclusively within the EU’s borders.

An independent European competition agency, focusing on anti-trust and merger control,
would have other wider benefits, too. By making these functions independent of the Commis-
sion and its political influence, the EU would make its competition policy decisions more
credible internationally. It would be much harder for critics to portray DG Competition as an
arm of EU industrial policy, whose sole aim is to protect uncompetitive European companies.
There is little evidence to support these charges, but perceptions matter.

By giving these important powers to a separate agency, the Commission would also allay con-
cerns among some member-states that it is empire-building. Prompted by its Lander, Germany
has called for greater clarity in the division of responsibilities between the regional, national and
EU authorities. Opinion polls suggest widespread unease among many EU citizens about the
legitimacy of the Commission’s powers. Some have suggested that the President of the Com-
mission should be an elected oftice, either directly chosen by EU citizens or by a vote in the
European Parliament. The constitutional convention, announced at Laeken in December 2001,
will discuss all these ideas. But an independent agency would become essential if the Commis-
sion President ever became an elected oftice, as there would be a heightened danger of political
interference in the enforcement of competition policy.
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No-one is suggesting that the Commission’s regulatory functions be dismantled. Its historical
record in enforcing competition in the EU is strong. But monopolies in regulation are perhaps
no more desirable than monopolies in the marketplace. It would be good to inject some com-
petition into competition policy, in the same way that DG Competition tries to inject compe-
tition into other markets. As elsewhere, this should promote both innovation and efficiency.

4.3 Efficiency and transatlantic co-operation

Those who dislike the idea of splitting the Commission’s powers over competition policy and
creating two separate bodies should consider the experience of the US. Together, the Federal
Trade Commission and the Department of Justice Anti-trust Division are seen as highly effec-
tive enforcers of US competition policy.!" Their roles may nevertheless occasionally overlap
and are different from those proposed for the EU in the preceding section, reflecting the difter-
ent legal traditions of the US. American anti-trust law dates back to the nineteenth century, and
American influence was one reason why Europe included competition policy in its founding
Treaty of Rome in 1957.

The competition authorities in the US and EU already co-operate to a remarkable extent. This
process has been helped by an increased willingness among companies to waive their rights to
confidentiality and allow regulators on both sides of the Atlantic to exchange information. For
their part, the EU and US competition authorities have signed two bilateral agreements, in
1991 and in 1998, which have led to almost daily liaison between DG Competition and its two
American counterparts. Commissioner Mario Monti describes their relations as “something of a
model for transatlantic co-operation.” Because both the EU and US institutions are rooted in a
common competition culture, most transatlantic competition cases are resolved amicably and
effectively. In both the Boeing-Hughes merger of 2000 and the Novartis-AstraZeneca deal of
the same year for example, officials from the EU and US worked closely together to develop
their analysis and to formulate appropriate settlements with the companies. In the former case,
the Federal Trade Commission and the European Commission were able to announce their
compatible decisions on the same day.

In the past few years, DG Competition has stepped up this co-operation as it tries to respond to
the globalisation of business. Many of the most powerful multinational companies operate in
both the US and European markets. And because of their size, the activities of these firms are
more likely to raise significant competition concerns. Over the past five years, around 30 per
cent of all cross-border mergers and acquisitions have involved a transatlantic dimension.'? The
growth in transatlantic mergers has resulted in both the EU and US authorities reviewing more
cases. So it is perhaps not surprising that occasionally they disagree on how best to respond.

In most instances, these transatlantic disputes happen either because one side accuses the other
of political interference, or because of methodological differences, or because the two sides
disagree on the proposed remedies. Take the dispute over the Boeing and McDonnell Douglas
merger in 1997. When the Commission tried to block the merger, which had been approved by
the US authorities, many Americans thought the EU was trying to protect the European air-
craft-maker Airbus from the might of the merged US firm. The resulting transatlantic row
helped spark the 1998 co-operation agreement.

The 1998 agreement committed both the US and EU to the principle of ‘positive comity’ on
anti-trust issues. This means that each side must address competition problems in its own juris-
diction which affect the other party. In practice, this has meant exchanging confidential infor-

" DTI Benchmarking Study by PricewaterhouseCoopers.
12 Goldman Sachs, global economics paper no. 65, October 2001.
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mation and allowing each other’s representatives to sit in on key meetings, if the companies
concerned agree. The first example of positive comity at work was an ‘abuse of dominance’
investigation launched by the Commission at the behest of US authorities into the alleged
discrimination by Air France against Sabre, an American computerised reservation system, and
in favour of its own partly-owned system. This was satisfactorily resolved in July 2000 when
the airline agreed to a code of conduct allowing equivalent access for other reservation systems.

In the GE-Honeywell case however, US and EU regulators made different assumptions about
how the merged conglomerate would behave, and therefore about what effect its merger would
have on competition. To some extent, these diftering assumptions reflected differing traditions
of corporate governance on either side of the Atlantic. In the US, conglomerates such as GE
expect their subsidiaries to operate quite independently and maybe even to compete against
each other. In the EU, a conglomerate would probably try to find synergies between divisions,
and might well ‘bundle’ its different products and services together.

This latest transatlantic argument has raised plenty of questions about how to manage diver-
gences in competition policy, and may spur further improvements. In 1999, the EU and US set
up joint working groups to consider ways of co-operating further. These have led to some
discussions on suitable remedies to the competition problems raised by mergers. These include
structural remedies — selling off certain assets or subsidiaries — and behavioural remedies, such as
a commitment to supply potential rivals with certain products or to license certain technolo-
gies. At present merging parties negotiate separate remedies with each jurisdiction and this can
cause problems, particularly if the investigations are not done in parallel. For example, an agree-
ment to sell off a company in order to satisfy regulators in one jurisdiction may not address
competition issues in the other jurisdiction, and could even create new problems or worsen
existing ones. Greater transatlantic discussion on the principles and procedures of negotiating
remedies is therefore very welcome.

The US and EU are also swapping ideas on the methodologies they use to assess competition in
certain industries, such as the notion of ‘collective dominance’ of a group of firms. This is the
idea that although one firm may not be dominant in any given industry, a group of companies
might be, even if they operate independently. Under EU merger rules, which focus on the
dominance test, this principle extends to the possibility of blocking mergers that would other-
wise not be caught by a test that required a single company to be ‘dominant’.

In effect, the Commission has moved EU merger law very close to the US test which outlaws
deals which are likely “substantially to lessen competition or to tend to create a monopoly”.'?
When one considers that the EU merger regulation prohibits mergers that “create or strengthen
a position of dominance, as a result of which competition would be significantly impeded”,** it
becomes clear the difference in law between the two jurisdictions is not that great. Both juris-
dictions are essentially focusing on whether the combined entity would have excessive power in

the marketplace. In other words, the key test is economic not legal.

Nevertheless, many commentators have highlighted the Commission’s recent ofter in its Green
Paper to consider moving to the US test of ‘substantial lessening of competition’ in its merger
control. But even if the Commission makes this change, it would be unlikely to result in much
practical difference to whether or not the EU approves individual deals in the future. And even
this possible convergence of law between the two transatlantic jurisdictions is unlikely to pre-
vent transatlantic rows over the application of these principles, as senior US administration
officials have recently noted."

13 Section 7 of the Clayton Act.
* Council Regulation (EEC) No 4064/89 as amended.
15 Remarks of Timothy Muris, Chairman of Federal Trade Commission, Washington DC, 21 December 2001.
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The EU and US still need to resolve important methodological difterences. These include the
questions about conglomerates raised by the GE-Honeywell case, such as the ‘bundling’ theory
discussed earlier. And how should competition authorities treat the linked question of efficiencies
resulting from a merger? The US authorities see them as a good thing, while the EU is at best
neutral, particularly if they strengthen a dominant position. The issue will now be debated as
part of the Green Paper review process. Commissioner Monti has noted that while there is no
efficiency defence available to merging companies in the EU, neither is there an efficiency
oftence. In other words, the Commission will not approve an anti-competitive merger because
it creates efficiencies. But neither will the Commission block a merger because of such efficiencies.
By contrast, US regulators would allow such a deal if they believe the benefits of such efficiencies
will be passed on to consumers.

The US and EU also need to develop joint filing procedures for merger notifications. In addi-
tion to cutting down on the wasteful duplication of paperwork, such procedures would enable
greater synchronisation in the review process and ensure that both jurisdictions were working
from the same factual basis. They would then be better able to share and debate their analysis of
the market and particularly to co-ordinate their proposals for remedies that are satisfactory to all
sides. The agencies on both sides of the Atlantic also need to do more to co-ordinate their
investigations against global cartels, which again will require secure exchange of information
and even joint collaboration in the analysis undertaken by both sides.

In the meantime, the US administration under President Bush is adopting a more laissez-faire
approach towards competition policy. This is shown most clearly in its response to the Microsoft
case, where it is accepting softer remedies than once seemed probable. Perhaps paradoxically,
the less interventionist approach in the US could actually strengthen the power of the EU,
because DG Competition is now seen as the most demanding authority in terms of competition
policy enforcement. Companies planning a merger will now concentrate on satistying the au-
thorities in Brussels rather than the US.

4.4 Effectiveness and a World Competition Organisation

In addition to developing a close relationship with the US, the EU also signed a competition
policy co-operation agreement with Canada in 1999, and has reached agreement in principle to
do the same with Japan. But globalisation and the need for more consistency limit the effective-
ness of such bilateral deals, and co-operation should be extended to other parts of the world.
After all, Europe and the US may currently account for about half the world’s GDP, but their
share will decline as powerful emerging markets such as China, India and Brazil grow wealthier.
Competition policy needs to respond to the realities of the global marketplace.

There are already some precedents for global economic regulation. The World Trade Organisa-
tion was set up in 1995 because of a general recognition that an international body was needed
to regulate rapidly growing world trade. Six years later, it has proven its ability to resolve
international trade disputes. But the growth of foreign direct investment — driven by multina-
tionals expanding overseas — has long outstripped that of trade. And, as companies have grown
bigger and more multinational, so their scope for anti-competitive behaviour has increased. All
this points to the need for a World Competition Organisation.

The WTO is widely, if mistakenly, seen as an instrument of multinational enterprises. A World
Competition Organisation would go some way to demonstrating that companies, as well as
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countries, can be called to account for their activities. Admittedly, the stone-throwers of Genoa
and Seattle are unlikely to be mollified by such an avowedly pro-market institution. But the
protesters’ militancy reflects a wider unease that there are no constraints over multinationals. By
addressing these concerns through a World Competition Organisation, public authorities —
including the EU — would not only buttress the case for capitalism, but also underline their
own vital role as the regulators of globalisation. Commission President Romano Prodi has
referred to this as a key function of the EU in the twenty-first century in many of his recent
speeches.

The opposition to such an organisation would be quite strong, notably in the US Congress,
which is generally hostile to global institutions that constrain US freedom of action. A “WCO’
will not be created soon. But a binding dispute settlement system for international trade looked
equally unlikely ten years ago. The inclusion of competition policy in the WTO round launched
at Doha in November 2001 represents the first tentative step towards a World Competition
Organisation.

India and a number of developing countries strongly opposed its inclusion on the agenda,
tearing a loss of control over their home market. For this reason, the commitment in the Doha
Declaration has been heavily qualified by the need for an “explicit consensus” on the form of the
negotiation before talks can actually start. Nevertheless, the Doha declaration says that setting
up a multilateral framework for competition policy is now a WTO objective for the next round,
and that formal negotiations will begin after the next ministerial meeting in 2003. This state-
ment implicitly recognises that many competition issues cannot be effectively addressed at na-
tional, regional or even transatlantic level.

The US and the EU must take the lead, as they did with the establishment of the WTO. The
world’s two largest economies have the most mature competition regimes and the biggest stake
in strengthening rules-based governance of the world economy. Their leadership is all the more
important because of the resistance among several developing countries. Yet these poorer coun-
tries actually have much to gain from open and competitive global markets. Their own compa-
nies would be better placed to compete in world markets and their consumers would benefit
from greater choice and lower prices.

The EU still needs to persuade many developing countries of the merits of international co-
operation. The challenge is not just to overcome their instinctive scepticism, but also a funda-
mental lack of technical know-how on competition issues. The WTO, supported by UNCTAD,
must make technical assistance and capacity-building in these countries a priority, so that they
can effectively participate in the negotiations. The EU can also offer substantial assistance in
helping to embed a culture of competition policy in their domestic economies. This will pro-
mote economic growth and benefit the poorer citizens of these countries. Just as the World
Trade Organisation already advises developing countries on trade policy, a future World Com-
petition Organisation would also provide independent technical assistance to countries cur-
rently lacking the necessary expertise.

Many of the principles and precedents established by the WTO would be helptul for a WCO?,
which would use methodologies and procedures based on internationally-recognised best prac-
tice. For example, existing trade rules already allow governments to challenge some anti-com-
petitive practices, where they are imposed by other states. Examples include violations of inves-
tors’ rights as well as cartel-like measures such as Voluntary Export Restraints and Orderly
Marketing Agreements, which impose quotas on some trade flows.
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But the World Trade Organisation has no mandate to challenge private companies as opposed
to countries. A World Competition Organisation would be unlikely to have such powers itself,
at least initially. It would therefore be up to national competition authorities, and the Euro-
pean competition authorities, to enforce their own laws. In the short term at least, the WCO?
would essentially act as a clearing-house for the exchange of information and best practice. Its
major role would be advocacy: encouraging countries to set up competition regimes based on
recognised principles and then ensuring that they enforce these laws in a non-discriminatory
way. Where disputes and conflicts arose between jurisdictions, the WCO would mediate rather
than arbitrate.

More than 80 states already have some form of competition law. Three-quarters of them have
merger control procedures and the number is rising. Many of the largest and most sensitive
corporate tie-ups now require multiple approvals in more than just Washington and Brussels.
MCI WorldCom and Sprint notified their planned merger in 37 different jurisdictions before
they abandoned the deal during the course of 2000, when both the EU and US authorities
expressed their opposition. The large number of notifications was intended to pre-empt any
government subsequently blocking or disrupting the deal because of a technical failure to com-
ply with often primitive and opaque competition regimes.

The substantial filing fees that some governments demand are little more than state-sanctioned
extortion. Croatia tops the list with a maximum filing fee of $140,000. Russia has a bizarre
requirement for merging parties to notify the authorities if their combined worldwide assets
exceed 100,000 times the local minimum wage, a far from transparent calculation. Such oner-
ous requirements could lead to even the most desirable deals collapsing.

From this perspective, a World Competition Organisation could help companies that are seek-
ing to merge across borders. The ‘WCO’ would set minimum standards for national competi-
tion authorities and provide technical assistance where needed. These measures would reassure
responsible multinationals that their activities would not be unreasonably constrained and thus
encourage more international trade and investment. In time, the ‘WCO’ could help countries to
develop standard filing and reporting procedures and agree common methodologies for assess-
ing company behaviour, making it easier for companies to plan for international expansion and
promoting global economic integration.

As a result, global capitalism, played by the pro-market rules of a World Competition Organi-
sation, would become a better and fairer game. To make progress, countries must agree in broad
terms over what constitutes good practice and there must be demonstrable benefits from inter-
national co-operation. At present, the main areas of competition policy that meet these require-
ments are clear-cut: cartels, merger activity and discrimination against investors. The new round
of World Trade Organisation negotiations should discuss these issues as soon as possible.

The Organisation for Economic Co-operation and Development (OECD) has done much of
the groundwork on the convergence of legal principles in competition policy. This Paris-based
body works effectively behind the scenes to develop thinking and build consensus on these
issues among leading industrialised governments. The newly established International Compe-
tition Network (ICN), which informally links leading regulators, can also do further work on
the procedural aspects of convergence. This would help produce greater consistency in the
actual application of competition law. Participants talk of keeping the ICN as a loose informal
structure to encourage the exchange of best practice through peer-pressure rather than formal
edicts. This ‘soft convergence’ has its limits, as the EU i1s finding out with its own economic



36

reform programme. But there is nevertheless much that can be done through such ‘soft-harmo-
nisation’, not least in helping to promote both a competition culture and practical know-how
in developing countries.

Many anti-capitalist demonstrators argue that the globalisation of business requires the
globalisation of governance. There is a wider unease about multinationals’ apparent lack of
accountability. Public institutions such as the EU need to show that they still have a meaning-
tul role to play. But they can and should do so with the market-friendly instruments of compe-
tition policy. A World Competition Organisation need not alarm either international busi-
nesses or the protesters, but will instead promote both greater efficiency and prosperity world-
wide.
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5. Policy conclusions

e Competition policy is clearly a single market issue. So a uniform EU law instead of dispa-
rate national codes will be beneficial in terms of greater clarity and efficiency. This is a key part
of the Commission’s proposed modernisation of anti-trust enforcement. Member-states should
rethink their hostility to these reforms, and instead welcome shared responsibility for enforcing
EU law, as the Commission proposes.

e Once the member-states agree to a single competition law, they will need to make their
operational procedures more consistent. This would improve clarity and reduce business com-
pliance costs, as well as facilitating information-sharing between the regulators. Soft conver-
gence through benchmarking and the sharing of best practice is welcome, but some legislation
is also likely to be necessary at some stage.

e The proposed network of EU competition authorities must be a true partnership and the
Commission should use its powers of intervention lightly. The Advisory Committees of mem-
ber-state representatives, which already review the Commission’s decisions on individual merg-
ers and anti-trust cases, should become more involved in setting broad policy guidelines for
competition policy.

* The Commission should build on its successful experience of telecoms liberalisation by
using its anti-monopoly powers on other sectors such as energy. DG Competition has a vital
role to play in ensuring the Lisbon economic reform targets are met. As well as ensuring fair
access to highly regulated sectors, it should continue to push for further cuts in state aid across
the EU.

*  The patchwork application across the EU of criminal sanctions against violations of com-
petition law by some member-states is arbitrary. The Commission is charged with investigating
the largest cartels but has no criminal powers. Member-states cannot easily use information
trom other competition authorities in criminal investigations. Until EU practice becomes more
consistent, criminal sanctions will hinder rather than help the enforcement of competition law.

* The recently agreed European Company Statute could pave the way for a single legal frame-
work to govern pan-European companies. This could allow individual executives to be held to
account for their behaviour. Civil law in some countries already allows managers violating
competition law to be disqualified. These disqualifications should be recognised across the EU.

* The Hearing Officer is responsible for ensuring that the Commission’s investigations into
competition issues are conducted fairly. This individual is an integral part of the Commission’s
system of internal checks and balances and must be seen by all parties as truly impartial. The
Hearing Officer should present an annual report to the European Parliament (alongside DG
Competition’s own separate report) to encourage debate of the Commission’s procedures and
policies.

* Companies cannot wait years for judicial decisions on competition issues. As yet, the new
tast track appeal procedures in the European Court have not been tested. But officials and the
judiciary across the EU need more training and resources so that they can apply the law effec-
tively, as they will be required to do under the Commission’s modernisation plans. This is
especially true for the accession countries of central and eastern Europe.
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e There should be transparent procedures to encourage the business community to police
itself. Consistent and appropriate leniency for companies that report anti-competitive practices
would help. Companies should also include a commitment to competitive markets in their
corporate governance procedures, alongside their social and environmental commitments. The
regulators need to continually highlight the cost to consumers of anti-competitive practices, as
the threat of bad publicity would also help deter anti-competitive behaviour. In addition to
raising the profile of competition policy, this would demonstrate that multinationals are not
above the law.

e In the longer term, an independent EU competition authority could help strengthen en-
torcement. Located outside Brussels, such an agency should have a clear and narrow brief to
promote competition in the single market, focusing on anti-trust and merger control. The
Commission should oversee the new agency, and could offer an effective fast-track appeal proc-
ess. Where non-competition concerns had influenced the final decision by the Commission,
these should be made explicit. This move would mirror the trend in member-states towards
taking the politics out of competition analysis, while still allowing the Commission to take
other factors into account in their final decision.

e Regulators have responded well to the challenge of globalisation, and there has been some
very effective transatlantic co-operation over competition policy. The EU and the US now
agree on many — but not all — of the principles of competition policy. Different wording in
their respective legal tests for merger control has not prevented this convergence. But they need
to do more to minimise duplication and inefficiencies in their operational procedures for merg-
ers (such as their different filing requirements and divergent timetables), and to build collabo-
ration in the anti-trust area.

*  Competition policy should become an integral part of World Trade Organisation negotia-
tions, even though progress is likely to be slow. The International Competition Network should
be given more resources so that it can promote shared thinking on the application of core
principles and agree a framework in which national competition authorities can co-operate
more closely. This would act as a forerunner to a World Competition Organisation (WCO).

* A ‘WCO’ would ensure that competition laws are applied in a non-discriminatory way and
mediate in disputes between competition agencies. The WCO would also help build and share
best practice in competition policy enforcement among developing countries. This would pro-
mote greater economic development and ensure that multinationals could expand and develop
their operations within a framework set by publicly accountable institutions.



